STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

Pl NELLAS COUNTY SHERI FF' S
OFFI CE,

Petitioner,
VS. Case No. 07-1124
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RECOVMENDED ORDER

A formal hearing was conducted by Daniel M Kil bride,
Admi ni strative Law Judge of the Division of Admnistrative
Heari ngs (DOAH), on August 16, 2007, in Largo, Florida.

APPEARANCES

For Petitioner: Benjamn R Welling, Esquire
Ford & Harrison LLP
101 East Kennedy Boul evard, Suite 900
Tanpa, Florida 33602-5133

For Respondent: WMatthew P. Farner, Esquire
Farmer & Fitzgerald, P.A
708 East Jackson Street
Tanpa, Florida 33602

STATEMENT OF THE | SSUES

Whet her Respondent, Diane Cross, violated General O der 3-
1.1, Rule 5.4 (Duties and Responsibilities), by obtaining and
gi ving Robaxin, a prescription nedication, to David Ri chardson

on July 31, 2006.



Whet her Respondent viol ated General Order 3-1.1, Rule 5.6
(Truthful ness), during the crimnal and internal investigation
into her conduct on July 31, 2006.

PRELI M NARY STATEMENT

Petitioner, Pinellas County Sheriff's Ofice (Petitioner or
PCSO), enpl oyed Respondent as a nurse supervisor at the Pinellas
County Jail Conplex in Clearwater, Florida. After another nurse
supervi sor reported that Respondent gave prescription nedication
to a fellow nurse, without a prescription, in violation of PCSO
policies and the law, a PCSO i nvestigati on was conduct ed.
Fol l owi ng the investigation, PCSO s |nspections Bureau charged
Respondent with violations of General Order 3-1.1, Rule 5.4
(Duties and Responsibilities) and Rule 5.6 (Truthful ness).

Based on the seriousness of the violations, Sheriff Coats
determ ned that Respondent's m sconduct warranted term nation.
Respondent deni ed the allegations and sought an inpartial due
process hearing. This matter was referred to the DOAH on
March 8, 2007, and di scovery ensued.

Counsel for both parties entered into a detailed joint pre-
hearing stipulation that was submtted at the hearing, in which
the parties agree that Respondent's appeal from Petitioner's
proposed action hinges entirely on the factual issue of whether
Respondent engaged in the m sconduct outlined above. More

specifically, the parties stipulated that if this tribunal



determ nes that Respondent did i ndeed give Robaxin to Ri chardson
on July 31, 2006, this constitutes a violation of Rule 5.4.
Furthernore, the parties stipulated that, because Respondent

deni ed that she di spensed Robaxin to Richardson wi thout a
prescription ininterviews with PCSO s Narcotics D vision
detectives and | nspections Bureau representative, if this
tribunal determ nes that Respondent obtained and gave Robaxin to
Ri chardson on July 31, 2006, Respondent necessarily was
untruthful ininterviews with the PCSO s representatives during
its investigation into the matter and that this necessarily
constitutes a violation of Rule 5.6.

At the hearing, Petitioner called three w tnesses,
Brammari e Kalicharan, David Richardson, and Mary Cal dwel |, and
of fered 13 exhibits, which were received in evidence. The
deposition testinmony of one wi tness, M chael Schiavo, was
offered in lieu of his live testinony. Respondent offered the
testi nony of one witness, Rick Brennan, and testified in her own
behal f. Respondent offered no additional exhibits.

The Transcript of the hearing was filed on Septenber 4,
2007. The date for filing the parties' proposed findings of
fact and conclusions of |aw was extended at Petitioner's
request. Both parties tinely filed their proposals on
Sept enber 28, 2007. Each party's proposal has been carefully

considered in the preparation of this Recommended Order.



FI NDI NGS OF FACT

1. Respondent, a registered nurse, was enpl oyed by
Petitioner as a nurse supervisor at the Pinellas County Jai
Complex in Clearwater, Florida.

2. On the norning of July 31, 2006, Respondent and four
ot her nurse supervisors, David Richardson (Ri chardson),
Bramari e Kalicharan (Kalicharan), Ri ck Brennan (Brennan), and
M chael Schiavo (Schiavo), were gathered in the nurse
supervisor's office.

3. Nurse Supervisor David Ri chardson was experiencing
severe back pain due to an injury, which he sustained the
previ ous day while of f-duty.

4. Richardson spoke with Respondent in sone detail about
hi s back pain. Respondent asked Ri chardson what had happened to
cause himso nmuch pain, and why he was at work when he was
barely able to remai n standing.

5. Respondent commented to Richardson a nunber of tinmes
that "he shoul d take something" and asked himif he normally
took nmedication for his back pain. Wen Ri chardson responded
that he did not normally take nedication for this, Respondent
asked himwhy he did not. Respondent continued to urge
Ri chardson to take nedication for his back pain, but R chardson

continued to insist that he did not need anything.



6. Kalicharan and Brennan nade passi ng conments about
Ri chardson's back pain, noting that Ri chardson "I ooked
horrible," and was "wal king kind of funny." However, it is
undi sputed that neither asked Ri chardson about taking nedication
for his pain, as Respondent did, or questioned Ri chardson about
his back pain for as | ong as Respondent did.

7. No other nurse supervisor or enployee of Petitioner
spoke to Ri chardson about his back pain that norning in the
nurse supervisor's office.

8. After speaking with Ri chardson about his pain and
urging himto take nedi cati on, Respondent placed a phone call to
Mary Caldwell, a licensed practical nurse at the jail conplex
who was under Respondent's supervision. She told Caldwell to
"pl ease bring Robaxin 750 down to the office.” Caldwell did not
receive any ot her phone calls that norning requesting her to
bri ng Robaxin or any other nedication to the nurse supervisors
office. Nor did any other supervisor nake a phone call fromthe
nurse supervisors' office that nmorning. 1In fact, no supervisor
had ever requested that Caldwell bring nedication to the nurse
supervisor's office.

9. Mnutes after receiving this phone call, Caldwell took
a card of Robaxin out of her "med card" and took it to the nurse
supervisors' office, as she had been instructed to do. Once she

arrived at the nurse supervisors' office, Caldwell handed the



entire card of Robaxin to Respondent. Once Respondent received
the card of Robaxin from Caldwell, she gave it to Ri chardson
Ri chardson pushed the pills of Robaxin out of the card and put
themin his pocket.

10. The testinony of each corroborating wtness about
these facts is essentially consistent.

11. It is undisputed that Robaxin is not stored in the
nurse supervisors' office.

12. It is undisputed by Respondent, and as a matter of
| aw, that Respondent did not have authority to dispense
prescription nmedication to soneone W thout a prescription froma
medi cal doctor.

13. Richardson did not have a prescription for Robaxin on
July 31, 2006. Nor did Respondent perform a nedical history of
Ri chardson before giving hi mRobaxin.

14. None of the nurse supervisors in the office
i mredi ately reported this incident. However, Schiavo eventually
reported the incident to Director of Nursing Sylvia Watkins
approxi mately two nonths later, while discussing with Watkins an
i nformal conpl aint that Respondent and Brennan had | odged
against him Watkins then reported the incident to her
superior, Health Program Adm ni strator Vicki Scotti.

15. Once Scotti was inforned of this incident, PCSO began

an investigation into the matter.



16. The first stage of the investigation involved PCSO s
Narcotics Division, which conducted a crimnal investigation
into the matter, during whi ch Respondent denied that she gave
Robaxin to Ri chardson at any tine.

17. On January 5, 2007, followi ng the conclusion of the
crimnal investigation, PCSO inforned Respondent that a forma
conpl aint of m sconduct had been filed against her and that she
was the subject of an internal |Inspections Bureau |nvestigation
(Case No. Al -06-082). PCSO also infornmed Respondent in this
menor andum t hat she was charged with violati ons of General O der
3-1.1, Rule 5.4 (Duties and Responsibilities) and Rule 5.6
(Trut hful ness), noting:

You know ngly provided an agency nenber wth
prescription nmedication which you are

unaut hori zed to prescribe. Furthernore
when questioned by PCSO Det ectives, you were
untruthful in your recollection of the

i nci dent in question.

18. Brennan, Kalicharan, Richardson, Schiavo and Cal dwel
were al so subjects of the sane investigation due to their
i nvol venent in the events of July 31, 2006.

19. As the parties have stipul ated, Respondent continued
to deny in the interview before PCSO s |nspections Bureau, as
she had done in the course of the crimnal investigation, that

she had given Robaxin to Richardson on the norning of July 31,

2006.



20. On February 15, 2007, PCSO convened an Administrative
Revi ew Board (ARB) in order to review the material s gathered by
the I nspection Bureau and nmake a recommendati on on the |evel of
discipline, if any, that Respondent and the other individuals
i nvol ved shoul d recei ve.

21. The ARB nenbers reviewed the Inspections Bureau file
and sworn statenents of the individuals involved, and al so had
an opportunity to question each wi tness about his or her
statenent. After deliberating as a group, the ARB recomended
that the charges agai nst Respondent of violating Rule 5.4 and
5.6 shoul d be sustai ned.

22. Al of the supervisors who witnessed or participated
in the events of July 31, 2006, received sone |evel of
discipline as a result of the investigation. Schiavo,

Kal i charan, and Brennan recei ved one-day suspensions for failing
to report Respondent's m sconduct, in violation of General Order
3-1.2 Rule 4.1 (Reporting Violation of Laws, Ordinances, Rules
or Orders). Richardson, who adnmitted receivi ng Robaxin,
received a five-day suspension and was denoted fromhis position
of nurse supervisor for violation of Rule 5.4. Mary Cal dwel |
was exoner at ed.

23. On February 16, 2007, Sheriff Jim Coats (Coats)

i nfornmed Respondent by nenorandum that the ARB had determ ned

that she violated Rules 5.4 and 5.6. Coats al so i nforned



Respondent that the recommended discipline based on the point
val ues associated wth two |evel five violations ranged from
seven days to term nation

24. On this sanme day, Coats inforned Respondent via a
separat e nenor andum t hat he had thoroughly reviewed her case and
determ ned that term nation was the proper |evel of discipline.
Coats al so notified Respondent of her right to appeal the
deci si on.

25. Respondent formally appeal ed her term nation on
February 21, 2007.

CONCLUSI ONS OF LAW

26. The Division of Administrative Hearings has
jurisdiction over the subject matter and the parties to this
action pursuant to Section 120.569 and Subsection 120.57(1),
Florida Statutes (2007), and the Pinellas County Sheriff's Cvil
Service Act.

27. The Gvil Service Act of the Pinellas County Sheriff's
O fice was established pursuant to Chapter 89-404, Laws of
Florida (1989), as anmended by Chapter 90-395, Laws of Florida
(1990).

28. Chapter 89-404, Section 2, Laws of Florida, gives
authority to PCSO to adopt rules necessary to adm nister the

Cvil Service Act. PCSO has adopted General Order 3-1, which



cont ai ns standards of conduct to which all enployees of PCSO
must adhere.

29. General Order 3-1.1 sets forth the rel evant standards
of conduct in the present matter. Rule 5.4 of this O der
provi des:

Duties and Responsibilities--The primary
responsibility of all Sheriff's Ofice
personnel is to be aware of their assigned
duties and responsibilities. Al personnel
are always subject to duty and are
responsi bl e for taking pronpt and effective
action wwthin the scope of their duties and
abilities whenever required.

30. Rule 5.6 of the same Order provides:

Trut hf ul ness-- Menbers are required to be
truthful at all times when acting in an
official capacity, whether under oath or
not, such as when offering testinony in

| egal proceedings and adm nistrative
investigations. This includes a prohibition
agai nst deliberate or intentional om ssions
or m srepresentation of material fact.

31. Unless otherw se provided by statute, the burden of
proof is on the party asserting the affirmative of an issue in

an administrative proceeding. Departnent of Transportation v.

J.WC. Conpany, Inc., 396 So. 2d 778 (Fla. 1st DCA 1981). As

such, Petitioner has the burden to establish the allegations
agai nst Respondent by a preponderance of the evidence. Dalemyv.

Departnent of Corrections, 720 So. 2d 575, 576 (Fla. 4th DCA

1998) .
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32. Based on the conbined testinony of Ri chardson,

Cal dwel I, Schiavo, and Kalicharan, Petitioner has proven, by a
preponderance of the evidence, that Respondent requested Robaxin
from Caldwell on the norning of July 31, 2006, which Cal dwel |
delivered to her, and Respondent gave it to Richardson after
receiving it.

33. Respondent's denials relating to calling Caldwell and
about giving Robaxin to Richardson are not credible in Iight of
the testinony fromthese wtnesses about the events of July 31,
2006. Respondent failed to produce any witness to rebut the
conbi ned testinony of Kalicharan, Caldwell, Richardson, and
Schi avo.

34. Notably, Richardson hinself, on penalty of suspension
and denotion, admtted that he received Robaxin on July 31,

2006, delivered by Caldwell. Significantly, Respondent (who was
handed t he Robaxin by Caldwell) denied the entire event and
failed to offer any alternative explanation as to how Ri chardson
obt ai ned Robaxin on July 31, 2006, when it was undi sputed that
Robaxi n was not stored in the nurse supervisors' office.

35. Respondent testified about Schiavo's all eged
retaliatory notives in reporting the incident to Watkins and
al | egedl y bei ng di shonest about what happened on July 31, 2006.
However, even if Schiavo and Respondent had a sonewhat strained

rel ati onshi p, nothing negates nor calls into question the

11



veracity of Caldwell's testinony that Respondent called her and
asked her to bring Robaxin to the nurse supervisors' office. 1In
fact, Caldwell went so far as to testify that Respondent had
been her favorite supervisor. Nor does Respondent's aspersions
toward Schiavo negate Kalicharan's testinony (which is
consistent with Caldwell's and Schiavo's) that Respondent
request ed Robaxin from Cal dwell, was handed Robaxin by Cal dwell,
and then gave it to Richardson. |I|ndeed, because Cal dwel| has no
reason to fabricate a story, having been neither accused of nor
di sciplined for her conduct that day, her testinony is the nost
credible. It sinply makes no sense that Cal dwell woul d
fabricate that Respondent was involved. To the contrary,
Caldwel | 's testinony that she particularly renenbers the request
by Respondent because it was so unusual is clearly the nore
credi bl e and conpelling. Respondent offers no reason for the
di sparity in her testinony.

36. Furthernore, Respondent's attenpts to undercut
Schi avo's testinony because of mnor differences in testinony
fromthe other witnesses are not persuasive. Wile Schiavo was
the only witness that testified about certain details before
Respondent's call to Caldwell, the issue at hand is whet her
Respondent physically gave Robaxin to Richardson. This pre-cal

testinony, even if disputed, does nothing to undercut the

12



observations and testinony of the other w tnesses about the
stipul ated issue.

37. It is not surprising that four w tnesses do not have
identical recall of the events of July 31, 2006. However,
nothing in Schiavo's testinony is inconsistent with the
testinmony of the other witnesses that collectively denonstrate
t hat Respondent requested Robaxin from Cal dwell and then gave it
to Richardson. Indeed, it is undisputed that Ri chardson
recei ved Robaxin fromone of those nurses in that roomthat
norning. No testinony fromany w tness supports any ot her
person placing the order or giving of the Robaxin but
Respondent. Even Respondent does not identify anyone el se as
t he person placing order and giving the Robaxin -- only that "it
was not ne."

38. Richardson's testinony (on penalty of suspension and
denoti on) about receiving Robaxin, though |acking in detail, due
to the fact that he was focused on his back pain rather than his
surroundi ngs, undercuts Respondent's denial of the entire event
and is consistent with the testinony of Kalicharan, Schiavo, and
Caldwell. Simlarly, Brennan's testinony that he has no
recol l ection of the events of that norning fails to support

Respondent .

13



39. In summary, Respondent has failed to provide any
evi dence or testinony, other than her own, to bol ster her
argunent or to discredit the testinony of the other w tnesses.

40. Because the parties have narrowed the issue for
consideration to the factual question of whether Respondent
provi ded Robaxin to R chardson on July 31, 2006, and sti pul ated
that such action constitutes a violation of Respondent's duties
and responsibilities under Rule 5.4, and because it is found
t hat she engaged in the conduct of which she is accused,
Respondent violated this rule.

41. Furthernore, the parties have stipulated that at al
stages of the investigation into her actions Respondent denied
provi di ng Robaxin to Ri chardson.

42. The parties have further stipulated that, if this
tribunal finds that Respondent provided Robaxin to R chardson,
Respondent was necessarily untruthful in the course of PCSO s
i nvestigation and that such untruthful ness constitutes a
violation of Rule 5.6.

43. As such, because Petitioner satisfied its burden of
provi ng that Respondent provided Robaxin to Ri chardson, and
because there is no dispute as to Respondent's deni al s about
engaging in this behavior, Petitioner has also satisfied its
burden of denopnstrating that Respondent was | ess than truthful

in the course of PCSO s investigation in violation of Rule 5.6.
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44. In view of the seriousness of the violations,
progressive discipline is not warranted, and termnation is the
appropriate penalty.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner enter a final order finding
Respondent guilty of the alleged violations and term nating her
enpl oynent .

DONE AND ENTERED this 24th day of October, 2007, in

Tal | ahassee, Leon County, Florida.

DANI EL M KI LBRI DE

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 24th day of Cctober, 2007.

COPI ES FURNI SHED

Matt hew P. Farmer, Esquire
Farmer & Fitzgerald, P.A
708 East Jackson Street
Tanpa, Florida 33602
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Benjamin R Welling, Esquire

Ford & Harrison LLP

101 East Kennedy Boul evard, Suite 900
Tanpa, Florida 33602-5133

WIlliamC. Faul kner

Pinellas County Attorney's Ofice
315 Court Street

Cl earwater, Florida 33756

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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